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REPLY TO THE ATTENTION OF:

S-6J
Mr. Thomas L. Sansonetti
Assistant Attorney General
Environment and Natural Resources Division
U.S. Department of Justice
Ben Franklin Station
Post Office Box 7611
Washington, D.C. 20044

RE: Expedited Referral for enforcing CERCLA Section 104 Order for Access at
Source Area 7 of the Southeast Rockford Groundwater Superfund Site,
Rockford, Illinois

Deai- Mr. Sansonetti:

The United States Environmental Protection Agency ("U.S. EPA") hereby requests that the
U.S. Department of Justice commence proceedings for the purpose of enforcing an
Administrative Order for Access ("Access Order") under Section 104 of the Comprehensive
Environmental Response, Compensation and Liability Act of 1980, as amended, ("CERCLA")
for the portion of Source Area 7 of the Southeast Rockford Groundwater Site ("Site") owned
by Mr. Glen W. Ekberg, located in Winnebago County, Rockford, Illinois. (See Exhibit A
Administrative Access Order).

Enforcement of the Access Order is necessary since, though Mr. Ekberg initially complied
with the Access Order, he has since rescinded access to his portion of Source Area 7.
Sampling work to implement the selected remedial design at Source Area 7 has begun. In
order for the implementation of the remedial design to continue at Source Area 7, and to
otherwise respond to a release or threat of a release of hazardous substances from Source Area
7, access to Mr. Ekberg's portion of Source Area 7 is necessary.

I. HISTORY OF THE SOUTHEAST ROCKFORD GRQUNDWATER SITE
(SOURCE AREA 7)

The Site is located in Rockford, Winnebago County, Illinois. The Site is a 10-square mile
contaminated groundwater plume fed by four (4) major Source Areas (4, 7, 9/10 and 11). The
general Site borders are: the Rock River to the west, Harrison Avenue to the north, Alpine
Road to the east and Sandy Hollow Road to the south. Source Area 7 is considered the
principal source of contamination of the Site's groundwater aquifer. Source Area 7 is
northwest of the intersection of Alpine and Sandy Hollow Road, at the eastern end of Balsam
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Lane. The prior owner of Source Area 7 accepted industrial and other waste from the 1950s
through 1964. The land use surrounding Source Area 7 is both residential and
commercial/industrial. A city of Rockford Public Park comprises the southern border of
Source Area 7.

The Site was discovered through sampling of Rockford municipal wells in 1981.

Subsequently, wide spread volatile organic compound contamination was noted in the Site
aquifer. The Site aquifer essentially flows in a westerly direction. Removal actions and
remedial investigations resulted in further study of the Site and development of a long-term
clean up approach involving the identification of the abovementioned Source Areas as
contributing to the groundwater contamination.

Based on this and other information, on March 31, 1989, pursuant to Section 105 of CERCLA,
42 U.S.C. §9605, EPA placed the Site on the National Priorities List, which is set forth at 40
C.F.R. Part 300, Appendix B, by publication in the Federal Register.

The Remedial Investigations at the Site were completed in 1994. The Feasibility Study at the
Site was completed in 2000. As part of the RI, soil samples were taken throughout the Site.
Further, monitoring wells were installed on the Site. Sampling of soil and monitoring wells
has determined that the soil and groundwater at the Site Source Areas are contaminated.
Specifically, at Source Area 7, sampling has identified chemicals of concern in the Site
groundwater, including, but not limited to xylene, napthalene and 2-methyl napthalene. The Rl
has also determined that the contaminated groundwater at Source Area 7 moves in a
northwesterly direction. Soil sampling at Source Area 7 identified the presence of volatile
organic compounds, such as 1,1,1-Trichloroethane, and Polynuclear Aromatic Hydrocarbons .
Notable concentrations of dichloroethane, tetrachloroethene and trichloroethene were also
detected in the soil gas at Source Area 7. All these previously mentioned chemicals found in
the Source Area 7 groundwater and soil are hazardous substances as defined in Section 101(14)
of CERCLA, 42 U.S.C. §9601(14).

On June 11, 2002, U.S. EPA and IL EPA issued a ROD for the final remedial action at the
Site. Under the ROD, IL EPA has the lead on remediation. This ROD called for addressing
soil, non-aqueous phase liquid ("NAPL")and leachate at all of the Source Areas. By
addressing the Source Areas, the ROD determined that the Site groundwater would eventually
undergo natural attenuation. For Source Area 7, the ROD called for a combination of soil
vapor extraction and an air sparging system, along with a multiphase extraction system with air
stripper for the contaminated leachate and NAPL.

Prior to issuance of the 2002 ROD, the United States and the state of Illinois entered into a
1998 Consent Decree with the city of Rockford, EL for connection of citizens in affected areas
of the Site to the city of Rockford water system. In 1999 and 2000, the United States and the
state of Illinois entered into amended Consent Decrees with approximately 175 settling
Covenant Beneficiaries and the city of Rockford, DL for past cost recover}/ for the entire Site,



and collection of monies for creation of a special account to help defray the costs of the Source
Area. 7 remediation. Defendant Glen W. Ekberg refused to participate in the Consent Decree
settlements. In December 2001, the United States sued Mr. Ekberg for remaining past costs
and future costs attributable to Source Area 7. That case is on-going.

II. DEFENDANT

Defendant Glen W. Ekberg purchased the property that partially comprises Source Area 7 in
1964. He continues to own this property at present. A legal description of the property owned
by Mr. Ekberg is attached as Exhibit B.

To implement U.S. EPA's clean-up plan for the Source Area 7 property, U.S. EPA and IL EPA
need access to Mr. Ekberg's portion of Source Area 7 to conduct and to ensure that the
defendant will not interfere with the following activities: 1) maintenance of previously installed
groundwater monitoring wells on the Source Area 7 property pursuant to the June 2002 ROD;
2) further sampling and monitoring of a) soil; b) vapor; c) surface- and groundwater; d) soil
source control; e) leachate source control; f) air sparging; and, g) soil vapor extraction; and, 3)
prevention of the present and future releases of hazardous substances from Source Area 7 into
the Site groundwater plume. If access is not obtained, remedial activity at the Site will
continue to be halted and the present and future releases of hazardous substances will continue
unabated.

III. PERTINENT STATUTES

Pursuant to Section 104(e)(l) of CERCLA, 42 U.S.C. §9604(e)(l), EPA has the authority to
enter private property to conduct investigations, studies, and cleanups where there is a
reasonable basis to believe that there may be a release or threat of a release of a hazardous
substance, pollutant or contaminant. Section 104(e)(3) of CERCLA, 42 U.S.C. §9604(e)(3),
allows EPA to enter places where hazardous substances may be located or where entry is
needed to determine the need for response or appropriate response, or to effectuate a response
under CERCLA.

Under Section 104(e)(5)(A) of CERCLA, 42 U.S.C. §9604(e)(5)(A), EPA may issue an order
directing compliance with its request for access. Further, EPA may request that a civil action
be commenced to compel compliance with a request for access or with an order for access
issued pursuant to Section 104(e)(5)(A), 42 U.S.C. §9604(e)(5)(A). A court will enjoin
interference with an issued order for access unless the demand for access is arbitrary and
capricious, an abuse of discretion or otherwise not in accordance with law. Section
l04(e)(5)(B)(i) of CERCLA, 42 U.S.C. §9604(e)(5)(B)(i). The court may also assess a civil
penalty not to exceed $32,500 a day for each day of noncompliance. Section 104(e)(5) of
CERCLA, 42 U.S.C. §9604(e)(5).



IV. EPA'S REQUEST FOR ACCESS

By repeated telephone and written communications between November 2002 and March 2004,
counsel for U.S. EPA and IL EPA sought the cooperation of defendant in gaining access to his
portion of Source Area 7. (See Exhibit C). Defendant refused to cooperate. On April 21,
2004, following the defendant's continued refusal to provide access to his portion of Source
Area. 7, the Acting Director of the Superfund Division for Region 5 issued an Administrative
Order, Docket No. V-W-04-C-786, ("Access Order") pursuant to Section 104(e) of CERCLA,
effective on May 3, 2004. The Access Order directed the defendant to comply with U.S.
EPA's request for access to his portion of Source Area 7 so that EPA or its designated
representatives could implement the remedial action set forth in the 2002 ROD. (See Exhibit
A).

On May 4, 2004, defendant signed an access agreement with IL EPA (See Exhibit D). By
letter dated August 30, 2004, the defendant denied access to his portion of Source Area 7 to EL
EPA. (See letter and declaration of EL EPA contractor Mr. John Grabs, attached as Exhibit E
and F respectively). On September 7, 2004, U.S. EPA issued a Notice of Noncompliance with
the Access Order to defendant's counsel, requesting a response by September 10, 2004. (See
Exhibit G). On September 9, 2004, U.S. EPA received a (facsimile only) letter from
defendant's counsel refusing to comply with the Notice of Noncompliance. (See Exhibit H).

V. PROPOSED ACTION

U.S. EPA proposes that the U.S. Department of Justice commence an action in federal district
court, as soon as possible, to 1) obtain an order for access to defendant Ekberg's portion of
Source Area 7 of the Site; and 2) obtain civil penalties under Section 104 of CERCLA of not
more than $32,500 per day for failing to comply with U.S. EPA's April 2004 Access Order.

If you have any questions concerning this matter, please do not hesitate to call Tom Turner,
Associate Regional Counsel at (312) 886-6613, or Russ Hart, Remedial Project Manager at
(312)886-4844.

Sincerely yours,

Richard C. Karl, Director
Superfund Division

Enclosures



cc: Thomas Skinner
Assistant Administrator for Enforcement and Compliance Assurance

Susan Bromm, Director
Office of Site Remediation Enforcement

Bill Brighton
Environmental Enforcement Section
U.S. Department of Justice
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RETURN RECEIPT REQUESTED

Mr. Glen W. Ekberg R-6J
c/o: James E. Meason, Esq.
113 W. Main Street
Roctton, Dlinois 61072

Re: Order Directing Compliance With Request for Access
Glen W. Ekberg-owned Portion of Source Area 7, Southeast Rockford Groundwater
Contamination Superfund Site, Rockford, Winnebago County, Illinois

Deai" Mr. Ekberg:

Enclosed please find a unilateral Administrative Order issued by the U.S. Environmental
Protection Agency (U.S. EPA) under Section 104 of the Comprehensive Environmental
Response:. Compensation, and Liability Act of 1980, as amended (CERCLA), 42 U.S.C.
Section 9604.

The Order requires you to notify U.S. EPA within 10 calendar days after the issuance date of the
Order wliether you will provide the access required by the Order.

Please note that the Order allows an opportunity for a conference if requested within 3 days after
your receipt of the Order, or if no conference is requested, an opportunity to submit comments no
later than 2 calendar days before the effective date of this Order.

If you have any questions regarding the Order, feel free to contact Thomas Turner, Associate
Regional Counsel, at (312) 886-6613 or Russ Hart, Remedial Project Manager at (312) 886-
4844. , .... , ,

Sincerely yours.

Ric lard C. Karl
Acting E>irector, Superfund Division

Enc losure
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UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY

REGION V

)
In the Matter of: )
Source Area 7 - Property of Mr. Glen W. Ekberg, )
SOUTHEAST ROCKFORD GROUNDWATER )

CONTAMINATION SUPERFUND SITE )
Rockford, Winnebago County, Illinois )

Mr. Glen W. Ekberg, )
Respondent. )

Proceeding Under Section 104(e) of the )
Comprehensive Environmental Response, )
Compensation and Liability Act, )
42 U.S.C § 9604(e). )

ADMINISTRATIVE ORDER
IN AID OF ACCESS

EPA Docket No.

V-W- '04-C-786

I. JURISDICTION

i. This Administrative Order in Aid of Access ("Order") is issued to Mr. Glen W.

E'.kberg, Respondent, pursuant to the authority vested in the President of the United States by

Section 104(e)(5) of the Comprehensive Environmental Response, Compensation and Liability

Act (CERCLA), 42 U.S.C. § 9604(e)(5), and the National Oil and Hazardous Substances

Pollution Contingency Plan, 40 CFR § 300.400(d). This authority was delegated to the

Administrator of the United States Environmental Protection Agency ("EPA") on January 23,

l?87, by Executive Order 12580, 52 Fed. Reg. 2923, delegated to the Regional Administrators

of EPA on April 17,1987, by EPA Delegation No. 14-6, and further delegated to the Director of

the Superfund Division by Regional Delegation 14-6.



0. STATEMENT OF PURPOSE

2. This Order requires Respondent to grant EPA and its authorized representatives,

including the Illinois Environmental Protection Agency ?nd its employees and authorized

representatives, entry and access to the property described in Paragraph 3 below for the purpose

or performing a Superfund Remedial Design and Remedial Action (RD/RA) pursuant to the

requirements of the June 11, 2002 Record of Decision (ROD) in this matter. This Order further

requires Respondent and/or any employees, agents or representatives of Respondent, to refrain

from interfering with access to the Property by EPA, and its authorized representatives for the

purposes set forth herein.

III. FINDINGS OF FACT

3. The Respondent has owned the property at the Source Area 7 portion of the Site since

1964. Source Area 7 is essentially located within the following boundaries: the Illinois Central

Gulf and Chicago Northwestern Railroad tracks on the north, Sandy Hollow Road on the south,

Alpine Road on the east and Twentieth Street to the west. Source Area 7 is also bounded on the

east and west by residential properties and on the west and south by a community park. The legal

description of the Southeast Rockford Groundwater Contamination Superfund Site (the Site)
«. • v »•_ ^

Source Area 7 Portion owned by Mr. Glen W. Ekberg is as follows:

That part of the Northwest 1/4 of Section 5 in Township 43 North, Range

2 East of the Third Principal Meridian. Winnebago County, Illinois, lying
^

Southerly of the Illinois Central Railroad right of way; excepting

highways.

Also part of the East Half 0/2) of the South West Quarter (1/4) of said Section



3

Five (5), Township and Range aforesaid, described as follows, to wit: Beginning

at the North East comer of said quarter (1/4) section; thence, South, along the East

line of said quarter (1/4) section, twenty-two (22) rods; thence West, parallel with

the North line of said quarter (1/4) section to the West line of the East Half (Vi) of

the South West Quarter (1/4) of said Section Five (5); thence North along said

West line, twenty-two (22) rods to the North line of said quarter (1/4) section;

thence East along said North line to the place of beginning; excepting from the

last described tract a lane two (2) rods in width across the North side thereof, as

same is described in Warranty Deed from Adelia Barnum et al to Daniel H.

Barnum, dated April 1, 1871 and recorded in Book 89 of Deeds, page 496 in said

Recorder's Office; excepting the rights granted to Central Illinois Electric and Gas

Co., by instrument dated April 25, 1951 and recorded in Book 767 of Recorder's

Records, page 16 in said Recorder's Office,

and also,

The North 2 rods of the Northeast Quarter of the Southwest Quarter of Section 5,

Township 43 North, Range 2 East of the Third Principal Meridian, excepting

therefrom that part thereof conveyed to the State of Illinois, for the use of the

Department of Public Works and Buildings by Warranty Deed dated July 29, 1963

and recorded August 16, 1963 in Book 1406 on Page 61, in Winnebago County,
**

Dlinois.

The North Half (Vi) of the West Half (Vi) of the South West Quarter (1/4) of

Section Five (5), Township Forty-three (43) North, Range Two (2) East of the
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Third (3rd) Principal Meridian, excepting the rights of the Central Illinois Electric
t

and Gas Co., over said premises as described in instrument dated April 19, 1951

and recorded in Boo!: 757 of Recorder's Records on page 18 in the Recorder's

Office of Winnebago County, Illinois.

Also the East thirty-three (33) feet in width of the South half (Vi) of the West Half

0/2) of the South West Quarter (1/4) of said Section Five (5), township and range

aforesaid; excepting the South three hundred (300) feet thjreof conveyed by Harry

W. Littlejohn and Myrtle I. Littlejohn, his wife, to Union Grange No. SI 1 by

Warranty Deed dated April 16, 1949 and recorded in Book 655 of Recorder's

Records on page 458 in said Recorder's Office. Also part of the West Half (Vi) of

the South West Quarter (1/4) of said Section Five (5), township and range

aforesaid bounded and described as follows, to wit; Beginning at a point in the

North line of Sandy Hollow Road two hundred (200) feet West of the East line of

said eighty (80) acre tract, and thirty-three (33) feet North of the South line of said

section; thence North, parallel with the East line of the West Half (l/2) of the South

West Quarter (1/4) of said section two hundred sixty-seven (267) feet; thence

East, parallel with the South line of said section, one hundred sixty-seven (167)

feet; thence North parallel with the East line of the West Half (1/2) of the South

West Quarter (1/4) of said section, thirty-three (33) feet; thence West, parallel
\

with the South line of said section^ two hundred (200) feet; thence South parallel

with the East line of the West half 0/z) of the South West Quarter (1/4) of said

section three hundred (300) feet to the North line of Sandy Hollow Road, thence
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East along said North line thirty-three (33) feet to the place of Beginning.

4. On March 31, 1989, the Site was listed on the CERCLA National Priorities List, 40 CFR

Part 300, App. B, pursuant to Section 105(a)(8)(B) of CERCLA, 42 U.S.C. § 9605(a)(8)(B).
I

'i. Source Area 7 of the Site has undergone sampling for soil, water and soil vapor

components during the 1991-1994 Remedial Investigation (RI), and in June 2002 a 153-page

ROD was issued by EPA and Illinois EPA containing results of the RI and subsequent Feasibility

Study (FS), a Proposed Plan for RD/RA and a Responsiveness Summary. The ROD documents

the presence of volatile organic compounds (VOCs), leachate materials, soil debris, polynuclear

aromatic compounds, xylene, metals, pesticides and soil vapor at Source Area 7.

6 Historically, Source Area 7 was used as a gravel pit, and portions were ajso operated for

agricultural purposes. Additionally, EPA has received reports of illegal dumping of waste

materials on a regular basis, both in the past and the present, at Source Area 7. The geology of

Source Area 7 correlates well with past reports (and aerial photodocumentation) of quarrying and

land filling, and depths to groundwater vary throughout Source Area 7. Unconsolidated and

bedrock aquifer zones allow for groundwater transport in a nonhvcst direction. During

subsequent RI sampling in 1995 and 2001, notable concentrations of 1,1,1-TCA (dichloroethane
v • • »-• u _ % .

j.8 parts-per-million(ppm)), PCE (tetrachloroethene - l.lppm) and TCE (trichloroethene -

0.69ppm) were detected in soil gas. Source Area 7 soil sampling from the same time periods

revealed elevated concentrations of ethylbenzene (31ppm), toluene(23ppm) and xylene (ETX -
i

l

21 Opprn), along with chlorinated VOCs. Further, the 1995 RI sampling of groundwater and

surface water at Source Area 7 indicated concentrations of many of the above mentioned VOCs

at levels of concern, as well as the possibility of Non-Aqueous Phase Liquid (NAPL), that is,
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solvents or other chemicals of concern that exist within the water table to such a significant

degree that they have not decomposed. Finally, EPA and Illinois EPA have documented that

Source Area 7 continues to supply the contaminated groundwater plume that moves through the

overall Site.

7. EPA and Illinois EPA have previously installed and maintained monitoring wells on the

Source Area 7 property. Mr. Ekberg's current posture makes it impossible to access these wells

and make use of them for required response activities.

8. To address the release or threatened release of hazardous substances at Source Area 7 of

the Site, EPA (and Illinois EPA) are planning to conduct certain response actions. These actions,

are for implementation of RD/RA determined in the June 2002 ROD, and include further

sampling and monitoring of soil, soil vapor, surface- and groundwater, soil source control,

le achate source control, air sparging and soil vapor extraction.

9 To perform the response actions described above, it will be necessary for employees,

agents, contractors, and other representatives of EPA (and Illinois EPA) to immediately enter the

Source Area 7 property owned or controlled by the Respondent referred to above. The activities

for which entry is required include: Further sampling and monitoring of Source Area 7 soil, soil

vapor and surface- and groundwater, construction of the designated Remedial Design and

implementation of the designated Remedial Action, pursuant to the June 2002 ROD for the Site.

10. EPA estimates that the duration of the,required entry and access will be approximately 2
t

years for ori-Site activities and further monitoring of well samples for 15-25 years.

11. Despite requests from representatives of EPA (and Dlinois EPA), the Respondent has

refused to provide access for purposes of performing the response activities described above.
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These requests include repeated telephone conversations with Respondent's counsel in 2003 and

2004, letters from EPA Associate Regional Counsel Thomas Turner in November 2002 and

February 2004, letters from Dlinois Sr. Assistant Attorney General Elizabeth Wallace in

Eiecember 2003 and March 2004, as well as frequent informal communications from the United

States Department of Justice trial counsel assigned to this case at court-ordered discovery

sessions, status hearings and settlement conferences between 2002 and 2004.

I'.l. EPA and its contractors have been ready to perform the sampling since the Fall of 2003,

but have been prevented from so doing because of the Respondent's failure to grant access. This

refusal increases the risk of release or continued release of hazardous substances from the Source

Area 7 portion of the Site. The threat of continuing contamination through groundwater or soil

viipor in the immediate vicinity of a local community park and personal residences continues

unabated.

V IV. Determinations
,X
12. The Site is a "facility" within the meaning of Section 101(9) of CERCLA, 42 U.S.C. §

9601(9).

14. The Respondent, Mr. Glen W. Ekberg, is a "person" within the meaning of Section

1C 1(21) of CERCLA, 42 U.S.C. § 9601(21).

15. All of the substances listed in paragraph 6 above are hazardous substances within

the meaning of Section 101(14) of CERCLA, 42 U.S.C. § 9601(14).
i>

It. The past and present disposal and migration of hazardous substances at or from Source

Area 7 of the Site constitutes an actual "release" or a threat of such a release into the

"environment" within the meaning of Sections 101(8) and 101(22) of CERCLA, 42 U.S.C. §§
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9601(8) and (22), and thus a reasonable basis to believe that there may be a release or threat of

release within the meaning of Section 104(e)(l) of CERCLA, 42 U.S.C. § 104(e)(l).

17. The property own?d or controlled by the Respondent referred to in paragraph 3 above

is a facility, place, or property:

a. where hazardous substances may have been disposed of;

b. from which hazardous substances have been or may have been released;

c. where such release is or may continue to be threatened;

d. where entry is needed to effectuate a response action,

within the meaning of Section 104(e)(3) of CERCLA, 42 U.S.C. § 9604(e)(3).

18. Entry to property owned or controlled by the Respondent by agents, contractors, or other

representatives of the United States (and the State of Illinois) is for the purposes of taking a

response action, and otherwise enforcing the provisions of CERCLA, within the meaning of

Section 104(e)(l) of CERCLA, 42 U.S.C. § 9604(e)(l).

19. EPA's request for access to property owned by the Respondent has been denied.

V. ORDER

20. The Respondent shall provide EPA (and Illinois EPA), their officers, employees, agents,

contractors, and other representatives, full and unrestricted access at all reasonable times to the

Respondent's portion of Source Area 7 of the Site for the purpose of conducting response

activities, including but not limited to performance of RD/RA activities, including sampling,
*

monitoring, construction, and remediation activities pursuant to the June 2002 Superfund ROD.

The Respondent shall not interfere with EPA's exercise of its access authorities pursuant to 42

U.S.C. § 9604(e)(3) and 40 C.F.R. § 300.400(d), and shall not interfere with or otherwise limit
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any activity conducted at the Site pursuant to this Order by EPA, its officers, employees,

agents, contractors, or other representatives. Any such interference shall be deemed a violation

of this order.

21. Nothing herein limits or otherwise affects any right of entry held by the United

States (or the State of Illinois) pursuant to applicable laws, regulations, or permits. This Order

applies to and is binding upon Respondent and his agents, heirs, successors, and assigns.

22. In the event of any conveyance by Respondent, or Respondent's agents, heirs,

successors and assigns, of an interest in any property which includes an access area, Respondent

and Respondent's agents, heirs, successors and assigns shall convey the interest so as to insure

continued access by EPA (and Illinois EPA) and/or their representatives for the purpose of

cairying out the activities pursuant to this Order. Any such conveyance shall restrict the use of

such property so that the use will not interfere with activities undertaken pursuant to this Order.

Res pondent, or Respondent's agents, heirs, successors and assigns shall notify EPA in writing at

least thirty (30) days prior to the conveyance of any interest in property where an access area is

located, and shall notify the other parties involved in the conveyance prior to the transfer, of the

provisions of this Order.

VI. ENFORCEMENT

23. Compliance with this Order shall be enforceable pursuant to Section 104(e)(5) of

CERCLA, 42 U.S.C. § 9604(e)(5). Failure to comply may also permit a court to subject the
>

Respondent to civil penalties of up to $32,500 for each day of each violation, as provided in

Sections 104(e)(5) of CERCLA, 42 U.S.C. § 9604(e)(5), and the Civil Monetary Penalty

Inflation Adjustment Rule, 69 Fed. Reg. 7121,40 C.F.R. Part 19.4, and/or punitive damages in
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an amount up to three times the amount of any costs incurred by the United States as a result of

sach failure, as provided in Section 107(c)(3) of CERCLA, 42 U.S.C. § 9607(c)(3). Nothing

herein shall preclude EPA from taking such other actions as may be necessary to protect the

p jblic health or welfare or the environment and recovering the costs thereof.

YD. Opportunity to Confer

24. Within 3 days after receipt of this Order, Respondent may request a conference with EPA

to be held no later than 2 days before the effective date of this Order on any matter pertinent to

this Order, including its applicability, the factual findings and the determinations upon which it is

based, the appropriateness of any actions the Respondent is ordered to take, or any other relevant

and material issues or contentions which Respondent may have regarding this Order. This

conference is not an adversarial proceeding and is not part of any proceeding to enforce or

challenge this Order. The Respondent may appear in person or by an attorney or other

representative at the conference. The Respondent may also submit written comments or

statements of position on any matter pertinent to this Order no later than the time of the

conference, or two days before the effective date of this Order if the Respondent does not request

a conference. EPA will deem the Respondent to have waived his right to the conference or to

submit written comments if he fails to request the conference or submit comments within the

specified time period. Any request for a conference or written comments or statements should be

submitted to: Tom Turner, Assoc. Regional Counsel, U.S. EPA, Office of Regional Counsel,
*

Region 5, 77 W. Jackson Blvd., (mail code: C-14J), Chicago, Illinois 60604, Telephone:

(312)886-6613.
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VIII. Administrative Record

25. EPA has established an Administrative Record which contains the documents that form

tie basis for the issuance of this Order. It is available fos review by appointment on weekdays
i

between the hours of 8:00 am and 5:00 pm at the EPA regional offices in Chicago, Illinois. To

review the Administrative Record, please contact Tom Turner at (312)886-6613 to make an

appointment. A copy of the Administrative Record is also available for viewing at the Waste

Records Center (7th Floor) of the EPA Region 5 office, 77 W. Jackson Blvd., Chicago, Dlinois

60604.

26. Nothing in this Order constitutes a waiver, bar, release, or satisfaction of or a

defense to any cause of action which EPA has now or may have in the future against Respondent,

or against any entity which is not a party to this Order.

27. Nothing in this Order shall affect in any manner the right of EPA to issue any

oner orders to or take any other administrative or civil action against Respondent or any other

parties under CERCLA which relate to this Site or any other site.

28. Nothing in this Order constitutes a decision on preauth- trization of funds under

Section 111 (a)(2) of CERCLA, 42 U.S.C. § 961 l(a)(2).

* • . i. r \
EX. Effective Date; Computation of Time

29. Because of the immediate need to conduct the activities described above, this Order is

effective on the 10th calendar day following the date of issuance written below.
*i

30. All times for performance of obligations under this Order shall be calculated from the

effective date. For purposes of this Order, the term "day" shall mean a calendar day unless

otherwise specified. When computing any period of time under this Order, if the last day would
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fall on a Saturday, Sunday, or federal legal holjday, the period shall run until the next working

day.

X. Notice of Intent to Comply

21. As of the effective date of this Order, Respondent shall notify EPA in writing whether the

Respondent will comply with the terms of this Order. Respondent's failure to notify EPA of his

unconditional intent to fully comply with this Order by the time the Order becomes effective

shall be construed as a denial of EPA's request for access and shall constitute a violation of this

Order by Respondent. Such written notice shall be sent to:

Tom Turner
Office of Regional Counsel
United States Environmental Protection Agency, Region 5
77 W. Jackson Blvd., mail code: C-14J
Chicago, Illinois 60604
Telephone: (312)886-6613

XI. Termination and Modification

32 This Order shall terminate when EPA so orders.

33. This Order may be amended or modified only by EPA in writing. Any such amendments

,or modifications shall be effective when signed by the Superfund Division Director or the Acting

Regional Administrator.

SO ORDERED.

Richard C. Karl
Acting Director, Superfund Division



LEGAL DESCRIPTION OF GLEN W. EKBERG
PORTION OF SOURCE AREA 7

The legal description of the Southeast Rockford Groundwater Contamination Superfund Site (the
Site) Source Area 7 Portion owned by Mr. Glen W. Ekberg is as follows:

That part of the Northwest 1/4 of Section 5 in Township 43 North, Range
2 East of the Third Principal Meridian. Winnebago County, Illinois, lying
Southerly of the Illinois Central Railroad right of way; excepting
highways.
Also part of the East Half (Vi) of the South West Quarter (1/4) of said Section
Five (5), Township and Range aforesaid, described as follows, to wit: Beginning
at the North East corner of said quarter (1/4) section; thence, South, along the East
line of said quarter (1/4) section, twenty-two (22) rods; thence West, parallel with
the North line of said quarter (1/4) section to the West line of the East Half 0/2) of
the South West Quarter (1/4) of said Section Five (5); thence North along said
West line, twenty-two (22) rods to the North line of said quarter (1/4) section;
thence East along said North line to the place of beginning; excepting from the
last described tract a lane two (2) rods in width across the North side thereof, as
same is described in Warranty Deed from Adelia Barnum et al to Daniel H.
Barnum, dated April 1, 1871 and recorded in Book 89 of Deeds, page 496 in said
Recorder's Office; excepting the rights granted to Central Illinois Electric and Gas
Co., by instrument dated April 25, 1951 and recorded in Book 767 of Recorder's
Records, page 16 in said Recorder's Office,
and also,
The North 2 rods of the Northeast Quarter of the Southwest Quarter of Section 5,
Township 43 North, Range 2 East of the Third Principal Meridian, excepting
therefrom that part thereof conveyed to the State of Illinois, for the use of the
Department of Public Works and Buildings by Warranty Deed dated July 29, 1963
and recorded August 16, 1963 in Book 1406 on Page 61, in Winnebago County,
Illinois.
The North Half (V*) of the West Half (l/z) of the South West Quarter (1/4) of
Section Five (5), Township Forty-three (43) North, Range Two (2) East of the
Third (3rd) Principal Meridian, excepting the rights of the Central Illinois Electric
and Gas Co., over said premises as described in instrument dated April 19, 1951
and recorded in Book 767 of Recorder's Records on page 18 in the Recorder's
Office of Winnebago County, Illinois.
Also the East thirty-three (33) feet in width of the South half (¥2) of the West Half
(1/2) of the South West Quarter (1/4) of said Section Five (5)., township and range
aforesaid; excepting the South three hundred (300) feet thereof conveyed by Harry
W. Littlejohn and Myrtle I. Littlejohn, his wife, to Union Grange No. SI 1 by
Warranty Deed dated April 16, 1949 and recorded in Book 655 of Recorder's



Records on page 458 in said Recorder's Office. Also part of the West Half (¥2) of
the South West Quarter (1/4) of said Section Five (5), township and range
aforesaid bounded and described as follows, to wit; Beginning at a point in the
North line of Sandy Hollow Road two hundred (200) feet West of the East line of
said eighty (80) acre tract, and thirty-three (33) feet North of the South line of said
section; thence North, parallel with the East line of the West Half (¥2) of the South
West Quarter (1/4) of said section two hundred sixty-seven (267) feet; thence
East, parallel with the South line of said section, one hundred sixty-seven (167)
feet; thence North parallel with the East line of the West Half (¥2) of the South
West Quarter (1/4) of said section, thirty-three (33) feet; thence West, parallel
with the South line of said section, two hundred (200) feet; thence South parallel
with the East line of the West half (¥2) of the South West Quarter (1/4) of said
section three hundred (300) feet to the North line of Sandy Hollow Road, thence
East along said North line thirty-three (33) feet to the place of Beginning.
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By Overnight Mail REPLY TO THE ATTENTION OF

Mr. Glen W. Ekberg C-14J
8065 Harrisville Road
Rockford, Illinois 61 109

Re: Southeast Rockford Groundwater Superfund Site - Rockford (Winnebago county) IL
Area 7 Access and Use Issues

Dear Mr. Ekberg:

It las come to the attention of the United States Environmental Protection Agency (US EPA) and
the Illinois Environmental Protection Agency (IL EPA) that you are currently engaged in
dumping or earth moving activities at the portion of the above referenced National Priorities List,
40 C.F.R. Part 300, Appendix B, Superfund Site, in the same area wherein you have previously
be?n advised not to perform such activities. Between November 2000 and February 2001, in a
series of combined letters and information requests, US EPA advised you of its serious concern
regarding your earth-moving, dumping and other activities at or in the area immediately adjacent
to Area 7 of the Superfund Site. Further, the Agencies have received information suggesting that
you are allowing or encouraging other individuals to perform the same activities at the Site.
These actions are neither advisable nor desired by US EPA, IL EPA or affected members of the
general public for the reasons set forth in this letter.

As you were previously notified ki a November 2000 letter from US EPA, the Area 7 portion of
the Southeast Rockford Groundwater Superfund Site is defined as the area essentially located
within the following boundaries: the Illinois Central GuJ^and Chicago Northwestern Railroad
tracks on the north, Sandy Hollow Road on the south, Alpine Road on the east and Twentieth
Street to the west. This entire area has been tested, sampled for soil, water and soil vapor
components, and undergone extraordinary scientific and technical review since the 1991-1994
Remedial Investigation (RJ), and* in June 2002 a 153-page Record of Decision (ROD) was issued
containing results of the RI and subsequent Feasibility Study (FS), a Proposed Plan for Remedial
Action and a Responsiveness Summary. Altogether, these activities represent a great deal of
manpower and federal and state taxpayer dollars, and were undertaken by the Agencies
authorized to deal with this sort of environmental contamination, and supported by informed
public assent to the final proposed remedial solutions.

In order for the state and federal Agencies to perform a successful and efficient clean up of Area
7, we will need the cooperation of land owners such as yourself. It is necessary that you stop
placing fill and other materials in the portion of your property that lies within Area 7 (defined
above), specifically, east of Ekberg Park, and on either side of the creek which flows along the
park's northern border and the rail road tracks running alongside the creek. It is also necessary
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that you no longer allow other parties to have access to the portion of your property that lies
within Area 7. It is essential that the dumping of soil, fill, debris, concrete, asphalt and any other
objects or items cease immediately in and around the immediate vicinity of Area 7. No one
should be disturbing, adding to or removing any soil or water in the Area 7 location. It is also
essential that the grade of the land in that area not be altered for the time being, until the nature
and extent of specific contamination may be determined and an appropriate response action
developed. The soil, water and other materials at that part of Area 7 may all be contaminated. IL
EPA has placed groundwater monitoring wells in the above described portion of Area 7. These
wells and surrounding ground areas must be left undisturbed. This is to prevent cross-
contamination of pollutants, migration off-site of hazardous substances, and any other factors
that may exacerbate environmental contamination at this Superfund Site. In the case of the
dumping of fill and other materials at your portion of the Area 7 Site, US EPA and IL EPA have
no way of knowing whether any contaminated materials may be adding to the problems of the
overall Site, nor whether existing contamination may accidentally be spread around a broader
area and thus made more difficult to test, treat or remove. There is also the possibility that your
actions may have released hazardous substances from the Area 7 portion of the Site to other
locations.

For these reasons, US EPA and IL EPA need to know as much as possible about the nature and
content of the materials that'you have recently brought or allowed to be brought to the portion of
your property that is a part of Area 7. If you cannot provide manifests and quality assured
analyses of samples of the materials left at Area 7 of the Superfund Site, then US EPA and IL
EPA will need to take samples for analysis within the next approximately thirty (30) days. IL
EPA has the lead in the cleanup at the Site, and if you do not first contact IL EPA, within the
next ten (10) days in response to this letter, you will be contacted by someone from the
appropriate IL EPA office and a sampling schedule will be arranged. The contact at IL EPA is
Mr. Thomas Williams, Project Manager, telephone number: 815/223-1714. It is advisable that
you cooperate fully with IL EPA in this matter.

The Comprehensive Environmental Response, Compensation and Liability Act (CERCLA)
provides administrative authorities to US EPA, including authority to issue compliance orders
regarding access to information, entry, inspection and sampling and the taking of necessary
response actions at places or properties where hazardous substances have been or may have been
released. Moreover, it is a violation of federal law to improperly fail to comply with such orders
cone eming access to and duly designated Agency response to an imminent and substantial
endangerment to public health, welfare or the environment at a Superfund site. The potential
civil liability can be up to $27,500.00 per day per violation of such compliance orders. See.
CERCLA Sections 104(e)(l)-(5) and 106(b)(l), 42 U.S.C. Sections 9604(e)(l)-(5) and
9606(b)(l).

We very much want to resolve this specific matter with you informally, in a manner that is
reasonable, equitable, proper and protective of the general public and the environment. Please
respond to this letter and make proper and necessary arrangements to cease any and all dumping



of fill or any other material (by any party) at the Area 7 part of your property, and contact IL EPA
about sampling the materials of concern that I have described. If we cannot come to an accord
and agreement on these matters of access and proper control of the Area 7 Superfund Site
informally by means of correspondence and discussion, then it may be necessary for US EPA and
IL EPA to consider other avenues of recourse including enforcement remedies available to the
agencies under CERCLA.

US EPA and IL EPA will be contacting you in the near future about expanding the access
agreement that you signed in May 1992, in order to prepare for the performance of Remedial
Design and Remedial Action work over the next 18 to 24 months. US EPA and IL EPA each
reserve the right to take necessary legal actions to ensure compliance with relevant state and
f edereil laws in this matter. Please feel free to contact me with any comments or questions at
312/886-6613.

Very truly yours,

Tom Turner
Associate Regional Counsel

cc:tr^R. Hart, RPM (SR-6J)
US EPA

M. Reed, Esq/F. Biros, Esq.
US Dept. of Justice - ENRD/EES

T. Williams, Project Manager
IL EPA - USalle, IL Office

P. Jagiello, Esq.
EL EPA Law Section

E. Wallace, Esq.
IL AG Office
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James E. Meason, Esq. C-14J
113 W. Main Street
Rockton,IL 61702-2416

Re:: Improper Land Use Issues - Area 7 - Southeast Rockford Groundwater Superfund Site -
Rockford (Winnebago County) IL

Dear Mr. Meason:

It has come to the attention of the United States Environmental Protection Agency (US
EPA) and the Illinois Environmental Protection Agency (IL EPA) that your client, Mr. Glen W.
Ekberg of Rockford, Illinois, is currently engaged in (or is directly arranging for or openly
condoning) dumping or earth moving activities in the same area of the above referenced National
Priorities List, 40 C.F.R. Part 300, Appendix B, Superfund Site, where he has previously been
advised not to perform (or allow the performance of) such activities. Such actions may be a
violation of the Comprehensive Environmental Response, Compensation and Liability Act
(CERCLA) Sections 104(e)(l)-(5) and 106(b)(l), 42 U.S.C. §§ 9604(e)(l)-(5) and 9606(b)(l).

'Mi. Ekberg was originally notified of US EPA concern regarding his property as a
Superfund Site in October 1993. Between November 2000 and February 2001, and then again in
November 2002 and January 2003, in a series of letters, information requests and a notice of
violation of State of Illinois solid waste disposal laws, US EPA and IL EPA have repeatedly
advised Mr. Ekberg of their serious concern regarding his earth-moving, dumping and other
activities at or in the area immediately adjacent to Area 7 of the Superfund Site. Further, the
Agencies continue to observe and receive information suggesting that Mr. Ekberg is knowingly
allowing or encouraging other individuals to perform the same activities at the Site. Between
June 2003 and January 2004, IL EPA personnel continued to observe and record: 1) instances of
fill material being placed and distributed on the Area 7 Site property, 2) the disturbance of areas
delermimed to be of high risk in terms of soil contamination, 3) the unauthorized placement of fill
material in the proximity of an IL EPA groundwater monitoring well (MW-112), and 4) the
presence of earth moving excavation equipment and other vehicular traffic indicating the
insufficiency of the gate installed at the Groom Industries entrance point to the Site property. US
EPA has explained in prior correspondence that these activities interfere with the Agencies'
response action at this Site and cannot continue.

As you know, Mr. Ekberg was notified, in a November 2000 letter from US EPA, that the
Ar;a 7 portion of the Southeast Rockford Groundwater Superfund Site is defined as the area
essentially located within the following boundaries: the Illinois Central Gulf and Chicago
Northwestern Railroad tracks on the north, Sandy Hollow Road on the south, Alpine Road on the



east and Twentieth Street to the west. The most immediate area of concern is north of Ekberg
Park and west of groundwater monitoring well MW-112. The entire Site area has been tested,
sampled for soil, water and soil vapor components, and undergone comprehensive scientific and
technical review since the 1991-1994 Remedial Investigation (RJ). In June 2002 a 153-page
Record of Decision (ROD) was issued containing results of the RI and subsequent Feasibility
Study (FS), a Proposed Plan for Remedial Action and a Responsiveness Summary.

Mr. Ekberg's actions are directly interfering with the state and federal Agencies'
ability to perform a successful and efficient clean up of Area 7. Ideally, landowners such as
Mr. Ekberg should cooperate with our clean up efforts. However, at the very least, it is necessjiry
thai Mr. Ekberg refrain from interfering with US EPA response actions. We insist that he take
the following steps: (1) stop placing (or allowing easy access for the placement of) fill and other
materials in the portions of his property that lie within Area 7 (defined above), and on either side
of die creek which flows along the park's northern border (or in any way that would impede the
flow of the creek), or near the rail road tracks running alongside the creek. (2) It is also
necessary that he forbid and properly restrict access from other parties to the portion of his
property that lies within Area 7. (3) It is essential that the dumping of soil, fill, debris,
concrete, asphalt and any other objects or items cease immediately in ami arcund the
immediate vicinity of Area 7. No one should be disturbing, adding to or removing any soil or
water in the Area 7 location. (4) It is also essential that the grade of the land in the above
mentioned area of concern (north of Ekberg Park and west of groundwater monitoring well MW-
112) not be altered for the time being, until the nature and extent of specific contamination may
be determined and an appropriate remedy implemented. Mr. Ekberg's current activities at Area 7
ma)r serve to inhibit IL EPA's planned 2004 sampling and investigation. (5) IL EPA has placed
groundwater monitoring wells in Area 7. These wells must be left alone, and the surrounding
surface area must be undisturbed.

The soil, water and other materials within Area 7 may all be contaminated. These
prohibitions are designed to prevent cross-contamination of pollutants, migration off-site of
hazardous substances, and any factors that may add to the overall problems at the Superfund Site.
In the case of the dumping of fill and other materials at Mr. Ekberg's portion of the Area 7 Site,
US EPA and IL EPA have no way of knowing what contaminated materials may be adding to the
problems of the overall Site, nor what contamination may accidentally be spread around a
broader area and thus made more difficult to test, treat or remove. Mr. Ekberg's actions may
have also released hazardous substances from the Area 7 portion of the Site.

Finally, it is essential that US EPA and IL EPA be informed as much as possible about
the content of the materials that Mr. Ekberg has recently brought or allowed to be brought to the
portion of his property that is a part of Area 7. If he cannot provide manifests and quality
assured samples of the materials left at Area 7 of the Superfund Site, then US EPA and IL EPA
will need to take samples for analysis as soon as can be arranged. IL EPA is taking the lead in
the clean up at the Site and Mr. Ekberg should arrange a sampling schedule with IL EPA staff.
The contact at IL EPA is Mr. Thomas C. Williams, Project Manager, telephone number:



8 1 5/223-1 714. We would look forward to Mr. Ekberg's cooperation in this matter.

IL EPA has also noted some difficulty in securing access from Mr. Ekberg for necessary
S jperfund Remedial Investigation work at the Area 7 portion of the Site. In December 2003, the
Illinois Attorney General's office contacted Mr. Ekberg concerning access and has yet to receive
a response. As Mr. Ekberg has previously been warned, if he continues to fail to provide EPA
access to Area 7, and otherwise interferes with EPA's Superfund cleanup activities at Area 7,
EPA may issue an administrative order under CERCLA Section 104(e), requiring access [and
cooperation] and noninterference with EPA's response actions. Failure to comply with such an
Older would subject Mr. Ekberg to civil penalties up to $27,500 per day of noncompliance under
CERCLA Section 104(e).

US EPA and IL EPA are willing to meet with you and your client to discuss the
seriousness of this matter and recommend necessary steps to avoid further problems of this
nature. Both agencies strongly advise that Mr. Ekberg consider and follow the steps outlined
within this letter to remedy this situation. In the event that Mr. Ekberg chooses to continue to
follow his present course of actions involving the Site, I would caution you that he may face
further legal action based on a probable violation of CERCLA Section 107(c)(l)(D)(2), 42
U.S.C. § 9607(c)(l)(D)(2), for any of his actions which further and expand any or all costs to be
expended in the clean up of the Area 7 portion of the Site.

A meeting may be arranged through either Mr. Thomas C. Williams of IL EPA, or
through contact with Mr. Russell Hart of US EPA (312/886-4844), or you may contact me at
3 1 2/88(5-66 13. If we cannot come to an accord and agreement on these matters of access and
proper control of the Area 7 Superfund Site, then it may be necessary for US EPA and IL EPA to
seek a federal court order restraining Mr. Ekberg from the activities I have mentioned.

Very truly yours,

'• '"'̂  /^ '(

Thomas Turner
Associate Regional Counsel



cc: R. Hart, RPM (SR-6J)
US EPA

M. Reed, Esq/F. Biros, Esq.
US Dept. of Justice - ENRD/EES

T. Williams, Project Manager
IL EPA - LaSalle, IL Office

P. Jagiello, Esq.
IL EPA Law Section

E. Wallace, Esq.
IL AG Office
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OFFICE OF THE ATTORNEY GENERAL
STATE OF ILLINOIS

Lisa M adigan
ATTORNEYGENliRAi. March 29, 2004

SENT BY FACSIMILE

James E. Meason
113 W. Main St.
Rockton, Illinois 61072

Re: Southeast Rockford Groundwater Contamination Site
Ekberg Park - 2010300074-Winnebago County

Dear Mr. Meason:

Per our telephone conversation of this date regarding the Grant
Of Access sent to you on December 24, 2003 and again on March 19,
2004, please provide a signed access agreement no later than April 19,
2004. As we explained, the Illinois EPA must begin work in the spring
in order to utilize the existing QAPP. If we do not receive a signed
access agreement by April 9, 2004, we will be forced to seek access
from the federal district court.

We appreciate your cooperation in this matter and look forward to
resolving the access issue in the near future. If you have any
questions or if you wish to discuss this matter further, please
contact me at the phone number below.

truly yours,

Lizabefetf Wallace
Senior Assistant Attorney CSeneral
Environmental Bureau
1B8 W. Randolph, 20th Fir.
Chicago, Illinois S0601
(312)814-5396

cc: Mary Reed, DOJ
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OFFIGE OF THE ATTORNEY GENERAL
STATE OF ILLINOIS

Lisa Madigan
ATTORNEY GENERAL

al Hureau
L88 W. JUWdolph 56, 30tH Plr.
Chicago, Xlliaoia £0601
Tel. (33-2) 814-5577
ffax (3i:M 814-2347

FAX COVER SHEET

To: T " vv\ /

Phone: 0 Q (:>'

Prom: &^>L (^J OJ&J

Phone;

Da be:

Number of pages attached:

This FAX. may contain attorney-client, attorney work product or
other privileged and/or confidential information. This PAX is
iiiter.ded only for the use of the individual to whom or entity to
which, it is addressed: If you have received this FAX in error,
pleas'-s notify the sender at the above telephone number and
destroy this PAX. If you are not. the intended recipient, you are
liisrcby notified that any retention or dieeemination of this PAX
a;id/or the information it contains is strictly prohibited.
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Lisa Madigan
ATTORNEY GBNERAL

OFFICE OF THE ATTORNEY GENERAL
STATE OF ILLINOIS

March 19, 2004

C'ames E. Meason
1,13 W. Main St.
Rockcion, Illinois 61072

font'.ami nation Sice
Ekberg Park - 2010300074-Winnebago County

Mr. Meason:

Enclosed you will find a copy of a letter dated December 24,
SI003, aeuL to Glen Bkberg raĉ a»ajLag a-Srant--Qt-Aocags-whieh alleys the.
Illinois BPA access to the area owned by Mr. Ekberg known as Ekberg
Park. The purpose of the access.is tn allow the. Illinois BPA.
pursuant to an agreement with the U.S. SPA, to perform site
j-nvestigation and other related activities at the Site. The enclosed
letter provides more detail on the access.

We have not heard back from Mr. Ekberg regarding the access.
Also,, I have lefc you a couple of messages, and you have not returned
iny call . The government must have access to the property during the
ispring to complete the site investigation in order to move forward
îLli the. remedial action. I>l«a«« provide % stoned Grant. O-F &ff<*e».gg
iigreement by April 9, 2004. If we do not receive a signed agreement,
we will have to utilize the Court to obtain access.

We appreciate your cooperation in this matter. If you have any
ijue&tions or if you wish to discuss this matter further,
contact me at the phone number below.

ruly yours,

BlIzabetH-Wal lace
Senior Assistant Attorney General
Environmental Bureau
188 W. Randolph, 20th Fir.
Chicago, Illinois 60601
{312)814-5396

cc: Mary Reed, DOJ
Paul Jagiello, IEPA

500 South Second Sneer. SpnogBeld. Illinois 62706 • (217) 78Z-1090 • TTY: (217} 785-2771 • Fax: (217) 782-7046
100 West Randolph Street, Chicago, Illinois 60601 • (312)814-3000 • TIT: (312) 811-3374 • Fuc (312) 814-3806

1001 East Main, Carbondale. Illinois 62901 • (618)529-6400 • TTY: (618) 529-6403 • Fax:(618)529-6416



Apr-14-W 0?:3!p*i Prom-IAGO-iNV^ONUCNTAL-BURBAU +3128H2347 T-774 P. 004/007 |:-092

Lisa Madigan
rtfrrol* tfiv (TKMF.RAL

OFFICE OF TUB ATTORNEY GENERAL
STATRnFTT.T.TVOTS .

December 24,2003

Mr. Glen Ekberg
8065 Hauisvtlle Road

61109

2010300074-Winnebago County
oBi«Mafeti«ai Eitc

EkbexgParic

Dear Mr. Ekbarg:

Enclosed you "will find a Grant of Access, including Attachment A, which allows
die niinc.ia EDA fie»oso-to liiw osoa emud by you leneron as Ekbrrg Pn*lr.
|n v

tho Ortmt of AOOB»« fluU yuu bl|̂ *d twrf«£».y 6;-300?7— A.* in fhn "MVty fi.-1002.
Anacuinieni A inciucicti u uuilue pxuvi&iuu oua uppu«Luuiijr DJI.
AMP oetl cvnJ Qroimdv^oiar, %1/ifk aovtoiB. oonditioTie Thp trun nntahlR Hi'fTrTRnr.ftS

in the enclosed-Attaahmsat A-are in-aumbers 3 and 4. In. No. 3 of Attechinegit A, a more
detailed description for general pipintKnan^ of the groundwater monitoring wells is

NO. 4 Of Anacnmeni A plovl(le& fur iiisUUaliuu uf additional uaomtoiins -wclla
uu •fc»yroaarty. B«oauc« the prouaadwater aionitoring well located nn
of the property was found to be drydwringthp. Brnrrmprnt V.IMM. The
to inatoli on additional £jrmind.Tiraxer mrmittnArtjf well lu (1 \*\ li.icxru u >

Tlie effective period of the enclosed Grant of Acooaa is from tho date signed

bomplotod by December 31, 3003, but du* to unfbreceenbudgeit is«iin<$, work1 WAR
0,i Jaycd; Tb.crefoae, tho fitato io raqtioslscs-aooacc to jfoiw propertjf through D«ir(»mb(?r ? 1 ,
2004.

500 South Second Screct, Springfield, Illinois 62706 • (217)782-1090 • TlTt (217) 7bb-2/Vl • Fnc Ui7) 782-7046
lQOWiui!nan<le]pX8trM<lCUMiE«,UUn<iU 60601 . (313)814-3000 • TTY: (VP) B14.TV74. •

,»«< T* ..it.-. <*<..L—i.i. Tti!_-!. <<inni . reis\«inunA . TT»*-»iiav<»Q tAM -*•-£•.— /Alfl\
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, 20O3

Please sign «n4 ivturu it to me in tiao onoloead eali-addawsced

.ji5.™-Tt<Tfe™»lW

Very truly yours,

Elizabeth Wallace
Souiui Abbialaut AUuiuoy Oeoeial

188 W. Randolph, 20fh Fir.
Chicago. Illinois 60601
(312)814-5396

119'

PaulJagieUo.ilir'A
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Ox el i) I «i P A i

Property located near Elcbcrg Pade initxeCtty of Roekford, Wlnnahago Gounty, TITmoifi.
Th» property ftaj-WM.,1. AV-MMUW iw ,̂̂ L«, *«a»6«A-CK*MNl" flaKOM31y«asftHfrl
the creek, oast to th.o -weatom «ii*£O'Coim»l! gt, west to the PinoManor
a]]d oxtcnding two iiunflrect yaroo coma or tn» «rjuii • irr*»ii JWI

j_ TJic unUaimgnecie th* o'a/UHr or l«r*»«-« iiTir-jil minLe i militated above.

2 Tlt» iimj«i'Niji,ucJ:licrcbyaulL.oriBC3 and soaaonto to tile-entry upon, ibe j-nHi
iiroporry uy w£&-«4.», «.̂ ui.<h'.ynn»< nnthnriood. r0pr*c03t3tivt»:, inwil*t»e nx nantrwrtnra of the

"" " "
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Grant of Access

Property located near Ekberg Park in the City of Rockford, Whmebago County, Illinois.
The property for which access is being granted extends generally north to and inr.1udtng
tut? oeek, east to fee western end of O'Cormoll St, west to the Fine Manor Subdivision
and extending two hundred yards sooth of the end of Balsam Lane in the cul-de-sac.

1. The undersigned is the owner or lessee of real estate indicated above.

2. The undersigned hereby authorizes and consents to the entry upon the indicated
properly by officers, employees, authorized representatives, invitees or contractors of the
State of Illinois, upon showing of proper identification, for such actions as are necessary
or appropriate to cany out the purposes of the Comprehensive Response, Compensation
and Liability Act ("CERCLA"), 42 U.S.C. 9601 et seq., the niiTima Environmental
Protection Act, 4151LCS 5/1 et seq. (2002), as amended, and the rules and regulations of
the Illinois Pollution Control Board.

3. The undersigned consents to allow access to the above described real estate for
the work as outlined in Attachment A.

4. I certify that this Grant of Access is given voluntarily and without coercion.

5. Site access shall remain in effect through December 2004.

Date;

Printed name of the property owner (if applicable):

Signature:

Address:

Phone: __

Company (if applicable):.

Company Phone Of applicable):,.
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Attachment A

Activities to be perfbnned on the property relating to the June 11,2002 Record of
Decision.

1. Surveying of the property. The surveying activity will include personnel and
vehicles associated with professional surveying,

2. Soil borings that will include the collection of soil samples and soil gas
samples with a truck mounted geoprobe.

3. Collection of groundwater samples from existing wells arid this will include
general maintenance of the wells. General maintenance of the wells could
include reconstruction of heaved concrete pads, removal and replacement of
protective covers and tr*9 addition or replacement of bumper posts around the
wells. Vehicles and personnel may also be required on mo property,

4. Installation of additional groundwater monitoring wells, with the number of
wells to be determined. The installation of groundwater monitoring wells will
require a drill rig.

5. Collection of surface samples soil and water that would require personnel and
vehicles.

6. Testing and possible removal of fill materials placed on the property located
within Area 7 of Southeast Rockford Groundwater Contamination Site.

7. The ffiinoisEPA or its representative will provide Glen Ekberg at least fbrty-
eight (48) hours notice of soil and/or water ««mplmg events for soil and/or
water samples taken from uiupeily owned by Glen Ekberg.

8. The Illinois EPA or its representative agree to split soil and/or water samples
with Glen Ekberg for samples taken from property owned by Glen Ekberg for
those samples with sufficient volume for splitting. Glen Bkberg must provide
sample containers and bottles for the samples to be split

9. Soil gas samples and soil samples taken from a geoprobe will not be split
because there will be insufficient sample volume to split For health and
safety rwiRnns. an Exclusion Area wfll be specified in the Health and Safety
Plan for the work to be perfbnned at the site, including the soil and water
sampling work. For health and safety reasons, only the Ulinoia EPA or its
representatives will be able to work within the designated Exclusion Area.

10. It is suggested, for health and safety reasons, that anyone in the area of work
being performed have personal protective equipment to Level B (full face
respirator) available and mat would include those at the site outside of the
Exclusion Area.

11. Any sample to be split will be taken by the Illinois EPA or its representatives
and Glen Ekberg or his representative can view the sampling activity from
outside the Exclusion Area.



Thomas Turner To: "Reed, Mary" <MaReed@ENRD.USDOJ.GOV>
nAuwMA n-i ̂  0.,

 cc: "Biros- Frank" <FBiros@ENRD.USDOJ.GOV>. "Mallory. Monica"
04/12/2004 01:12 PM <Monica.Mallory@usdoj.gov>

Subject: Re: FW: Discoveryand Site Access YOU WILL GET AN EYE
OPENER HERE -@

Talked to Beth Wallace on Friday (4/9), and was part of a brief call to Jim Meason, when he mentioned
part of this. You are right.

"Fleed, Mary" <MaReed@ENRD.USDOJ.GOV>

"Reed, Mary" To: "Biros, Frank" <FBiros@ENRD.USDOJ.GOV>. "Mallory, Monica"
<MaReed@ENRD .USD <Monica.Mallory@usdoj.gov>, Thomas Tumer/R5/USEPA/US@EPA
OJ.GOV> cc:
04/12/2004 12-08 PM Subject: FW: Discovery and Site Access YOU WILL GET AN EYE OPENER

HERE -

Original Message
From: jimmeason@yahoo.com fmailto:iimmeason@vahoo.com1
S:nt: Friday, April 09, 2004 10:06 PM
To: Reed, Mary
S abject: Discovery and Site Access

Hi Mary,

I met with Mr. Ekberg today, and he gave me a few photos from the mid 60s of his kids on the farm. He also
promised to give me any documents relating to charitable giving, as well as the TransEnvironmental report he
commissioned late last year.

Turning to site access, he has decided to not agree to let IEPA on his property over concerns about poking holes
through the clay layer.

Finally, he says the Lord has allowed his family to learn a lot of new information about the site, that the Lord is
getting out the truth, and that he and his wife have discussed that even if they lose everything as a result of this case,
it will be for the glory of God.

Happy Eiaster,

Jim



Do you Yahoo!?
Yahoo" Tax Center - File online by April 15th

tmp.hlrn



89/82/2034 .11:00 847-2944083
SENVTBD PROTECTION AG PAGE 81/03

Illinois EPA - Division of Legal Counsel
9511 West Harrison Street
Des Plaines. Illinois 60016
847/294-4000 - 294-4083(Fax)

facsimile Iransmittal

TO: Fax;

From: Data:

Re: Number of Pages
including cover

CC:

Q For Review Comment • DPleaseflepfy DBtaaseRecyd*

'ANT - THIS COMMUNICATION IS INTENDED ONLY FOR THE USE OF THE INDIVIDUAL OR
TO WHOM IT IS ADDRESSED, AND MAY CONTAIN INFORMATION THAT IS PRIVILEGED.

[AL. AND EXEMPT FROM DISCLOSURE UNDER APPLICABLE LAW. IF THE READER OF THE
IICATION IS NOT THE RECIPIENT. OR THE EMPLOYEE OR AGENT RESPONSIBLE TO DELIVER IT

IE INTENDED RECIPIENT. YOU ARE HEREBY NOTIFIED THAT READING. DISSEMINATING.
STOBUTING. OR COPYING THIS COMMUNICATION IS STWCTLY PROHIBITED. IF YOU HAVE

RECEIVED THIS COMMUNICATION IN ERROR. PLEASE NOTIFY US BY TELEPHONE AND RETURN THE
ORIGINAL COMMUNICATION 1O US AT THE ABOVE ADDRESS VIA THE U.S.POSTAL SERVICE. THANK
YOU.
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Attachment A

Activities to be performed on the property relating to the June 11,2002 Record of Decision.

1. Surveying of the property. The surveying activity will include personnel and vehicles
associated with professional surveying.

2. Soil borings that will include the collection of soil samples and soil gas samples with a
truck mounted geoprobe.

3. Collection of groundwater samples from existing wells and this will Include general
maintenance of the wells. General maintenance of the wells could include reconstruction
of heaved concrete pads, removal and replacement of protective covers and the addition
or replacement of bumper posts around the wells. Vehicles and personnel may also be
required on the property.

4. Installation of additional groundwater monitoring wells, with the number of wells to be
determined. The installation of groundwater monitoring wells will require a drill rig.

5. Collection of surface samples soil and water that would require personnel and vehicles.
6. Sampling and possible moving of fill materials placed on the property located within

Area 7 of the Southeast Rockford Groundwater Contamination Site. Fill material will be
moved only if Illinois EPA, USEPA, or their contractors, at their sole discretion,
determine that it is necessary to move fill materials for purposes of performing the
remedial design at the site.

7. The Illinois EPA or its representative will provide Glen Ekberg at least forty-eight (48)
hours notice of soil and/or water sampling events for soil and/or water samples taken
from property owned by Glen Ekberg.

8. The Illinois EPA or its representative agree to split soil and/or water samples with Glen
Ekberg for samples taken from property owned by Glen Ekberg for those samples with
sufficient volume for splitting. Glen Ekberg must provide sample containers and bottles
for the samples to be split.

9. Soil gas samples and soil samples taken from a geoprobe will not be split because there
will be insufficient sample volume to split. For health and safety reasons, an Exclusion
Area will be specified in the Health and Safety Plan for the work to be performed at the
site, including the soil and water sampling work. For health and safety reasons, only the
Illinois EPA or its representatives will be able to work within the designated Exclusion
Area.

10. It is suggested, for health and safety reasons, that anyone in the area of work being
performed have personal protective equipment to Level B (full face respirator) available
and that would include those at the site outside of the Exclusion Area.

11.. Any sample to be split will be taken by the Illinois EPA or its representatives and Glen
Ekberg or his representative can view the sampling activity from outside the Exclusion
Area.

12. The Illinois EPA will inform its contractors of the property owner's concerns of the
possibility that a clay layer may exist.

Initials:
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Illinois EPA - Division of Legal Counsel
9511 West Harrison Street
Des Plaines. Illinois 60016

- 294-4083(Fax)

facsimile tiansmittal

To:

From: Date:

Nunber of Pages
Including cover

CC:

"•w

Q For Review a Conmienc • Q Pteflsa Reply RBcyd.

TANT - THIS COMMUNICATION IS INTENDED ONLY FOR THE USE OF THE INDIVIDUAL OR
TO WHOM IT IS ADDRESSED. AND MAY CONTAIN INFORMATION THAT IS PRIVILEGED.

1AL, AND EXEMPT FROM DISCLOSURE UNDER APPLICABLE LAW, IF THE READER OF THE
CATION IS NOT THE RECIPIENT, OR THE EMPLOYEE OR AGENT RESPONSIBLE TO DELIVER FT

INTENDED RECIPIENT. YOU ARE HEREBY NOTIFIED THAT READING. DISSEMINATING.
JUTING. OR COPYING THIS COMMUNICATION IS STRICTLY PROHIBITED. IF YOU HAVE

RECEIVED THIS COMMUNICATION IN ERROR. PLEASE NOTIPY US BY TELEPHONE AND RETURN THE
ORIGINAL COMMUNICATION TO US AT THE ABOVE ADDRESS VIA THE U.S.POSTAL SERVICE. THANK
YOU.



PROTECTION AS 82/B2
OA-J oQ/t/iOP

B8/31/M4 ,.14:25. ^ .^"fjj ^ Fffl ^ 217524ei8a p 02

AtK
August 30,2004

Illinois Environmental Protection Agency
Tom Williams, RPM
4302 North Main Street
RockfbrdJL611Q3

Re. May 4,2004 Access Agreement

Mr. Williams:

This letter is to inform you of my decision to rescind the above-mentioned
agreement, effective immediately. I am rescinding it because you and the
IEPA have violated the letter and spirit of the access agreement aod the 2002
Record of Decision.

The Access Agreement was intended to provide protocol for access to Area
7, as defined in Phase I, Phase II and the 2002 Record of .Decision. This was
not intended to give you unlimited access to the entire parcel of land. The
contractors and sub-contractors have begun activities on areas outside the
scope of the 2002 ROD and outside of what is defined as Area 7,

Additionally, the ZEPA and its contractors and sub-contractors have violated
the Access Agreement by not communicating the nature and duration of the
activity that has been done or is planned to be done. Dean JBkberg attempted
to ask onsite workers regarding the nature of the activities, but they refused
to respond and failed to provide their credentials throughout the week of
August 23,2004.

GlenEkberg
8065HarrisviUeRd
Rockfonl 0,61109



DECLARATION OF JOHN GRABS

I, John C. Grabs, under penalty of perjury, declare as follows:

1. My name is John C. Grabs. I have been employed by Camp Dresser & McKee
(CDM) for over 4 years. During the first three years of my employment with CDM, I was with
CDM Federal in New York City. During the past year, I have been with CDM, Inc., in Chicago.

2. Over the past four years, my responsibilities have included task and project
management of various environmental projects under contract to USEPA Region 2, USACE (KC
Efctrkt), Illinois EPA, and Chicago Department of Environment. I have also provided general
support to projects under contract to other public agencies and private industry. I am also a
group leader for the Environmental Management and Planning Division of CDM.

3. My specific responsibility related to the SE Rockford Groundwater
Contamination Superfund Site (SE Rockford) is that of Project Manager. I am responsible for
scheduling, staffing, and financial management of the projects being conducted by CDM under
contract to Illinois EPA. Individual projects under SE Rockford include: Area 4 remedial
design (RD); Indoor Air Sampling Study; Area 7 Pre-Design Sampling; and Area 9/10 Pre-
Design Sampling

4. Field work being performed at Area 7 consists of several tasks with different
objectives; however, the overall objective is to obtain information necessary to complete the
Area 7 RD, The field work tasks being conducted, and the specific objectives of each are
described in Paragraphs 5 through 8.

5. Soil gas sampling and soil sampling - performed on the northern portion of Area
7 to determine if any waste material was deposited in this area; no sampling had been
previously conducted in this area. This work was substantially completed.

6. Monitoring well installation - MW-135B is being installed to monitor
groundwater in the bedrock below MW-135; two other monitoring wells are being installed for
long-term monitoring of the eventual remedial action (RA), and to obtain groundwater samples
for metals analysis (iron and manganese concentrations) that will be required for design of the
groundwater treatment system. This work was partially completed.

7. Monitoring well sampling - sample all monitoring wells, including recently
installed wells, in and around Area 7 to obtain comprehensive and current "snap shot" of Area 7
groundwater contamination necessary for completion of RD. Of the 25 existing Area 7 wells, 8
are located on Glen Ekberg's property. This work is currently scheduled for the week of
September 27, 2004.

8. Topographic survey - to be completed in the fall after ground cover and foliage
has died off for the year; essential data need for completing the RD. This work was not started.

9. Field work for Area 7 Pre-Design Sampling began with mobilization (staking
sampling locations) on August 23, 2004 in accordance with the schedule set fourth in the letters

-1-



from Thomas C. Williams, Illinois EPA, to Glen Ekberg, dated August 9 and August 19,2004.
Held work was being performed pursuant to the Grant of Access (including Attachment A)
signed by Glen Ekberg, dated May 4,2004. All field work proposed and subsequently
conducted was within the boundaries of Area 7 indicated in Figure 1 of the OU3 Record of
Decision, dated June 11,2002.

10. On Monday, August 23,2004, while Tom Williams and I were conversing, north
of the park in the area of proposed soil and soil gas sampling, Dean Ekberg came out and
immediately started asking what we were doing on his property. This was about 11:30. Exact
arrival and departure times can be found in the field logbook kept by Dave De Courcy-Bower.
llharirig most of the conversation, Mr. Ekberg was shouting and being verbally abusive.

11. Tom Williams replied that we were performing the work specified in the letters
previously sent to him (his father). After this went back and forth for a minute, Mr. Ekberg
turned his attention to me and asked if I was with CDM. After I replied yes, Mr. Ekberg
continued on the same line of questions (i.e., what work are we doing) by asking how many
holes we were going to punch through the clay layer. I don't recall our exact response to that
question, but it was in line with previous findings that indicate the clay layer at Area 7 is not
continuous, but Mr. Ekberg then starting asking me about the findings of some unspecified
CDM report from 10 or so years ago. I replied that had no knowledge of the report.

12. It was at that point that I left to go and help the field crew stake the locations.
1 Although I could not hear all the details, Mr. Ekberg continued to shout at Tom Williams before
eventually departing the site about 15 minutes after he arrived.

13. After the completion of staking sampling locations, CDM departed the site.

14. On Tuesday, August 24,2004, CDM began conducting groundwater screening
points in accordance with the letters sent to Glen Ekberg. As it turned out, refusal (unable to
penetrate any deeper) was encountered before any groundwater samples could be collected.

15. Dean Ekberg arrived at about 14:00 while CDM was performing groundwatcr
screening points south of the park.

16. Once again, Mr. Ekberg was shouting and being abusive. He asked what we
were doing on his property, and what work we were doing. I replied that we were doing the
work specified in the letters sent to him by Illinois EPA. He asked my name, and I replied that I
was with CDM, Illinois EPA's representative. Both of these questions went: back and forth with
him repeating his questions and me repeating the same answers. He then called me a Nazi and
asked why I couldn't just be an American several times. Eventually, I did tell him that we were
doing groundwater screening points and that we had not collected any groundwater samples.
He then replied, "Was that so hard?" and I had the impression that he was fully aware of the
v/ork we were conducting.

17. He asked for Tom Williams' phone number, and when I told him Tom was not in
tie office, Dean asked for the Springfield number so he could call Terry Ayers. I gave him the
main number for Springfield.
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18. I left the exclusion zone area to go call Terry Ayers to notify him of a phone call
from Mr. Ekberg. When I returned, I received a call from Tom Williams directing me to provide
general information regarding what we were doing (e.g., type or work, depth penetrated,
samples collected). As I did that, Mr. Ekberg became less abusive.

19. After I answered a number of his questions (how many screening points [5], how
deep [varies], how many more [none], how many samples [none]), Mr. Ekberg asked why he
couldn't go into the exclusion zone even though it was his property. I told him it was an OSHA
and liability issue. Although he clearly was not very happy with my answer, he did not
continue questioning on that line.

20. The last exchange I had with Mr. Ekberg was him asking if "EPA" was going to
repair the damage to his property. I told him he would have to discuss that with "EPA." He
then made statement about how is property had been "destroyed." As I glanced around, I
s :ated that it didn't look "destroyed quite yet." He then stated something to the effect that the
hay being flattened meant his property was destroyed.

21. At approximately 15:00, Mr. Ekberg departed.

22. During the week of August 23,2004, groundwater screening points and soil gas
samples were collected. These are the activities that were specified in the August 9 and 19,2004
tetters to Glen Ekberg.

23. On Monday, August 30,2004, CDM began collection of soil samples and
installation of monitoring wells as specified in the August 9 and 19,2004 letters. CDM collected
5.01! samples with a Geoprobe, and installed monitoring well MW-135B. One soil sample was
collected during the installation of MW-135B.

24. On Tuesday, August 31,2004, CDM continued with collecting soil samples with
n Geoprobe and began installation of MW-X1 (temporary name given to the well location
directly west of MW-135). Glen and Dean Ekberg arrived on site at approximately 13:00,
walked into the exclusion zone with no observable personal protective equipment, and
provided me with a signed copy of the letter rescinding access, and a fax transmission
verification report for the letter that was faxed to Tom Williams at Illinois EPA's Springfield
office.

25. Dean Ekberg stated that they were revoking the previously granted access, and
that we had to get off his property. After I read the letter, I told the rig geologist and drill crew
to shut down. During this time, Dean Ekberg was standing near the soil cores that had been
brought up during the drilling. Dean Ekberg stated that he was going to go get the bottles that
he had previously given Corey Johnson and asked if he could get a split sample. I told him that
because he was kicking us off his property we would not be able to give him any split samples.
Dean Ekberg then stated we had to get off his property immediately, and both Ekbergs
departed.
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26. At the time, the MW-X1 borehole had been advanced to a depth of 85 feet below
; ground surface (bgs). Previously at a depth from 60 to 75 feet bgs, a silly clay layer was
encountered. In accordance with Attachment A of Grant of Access, CDM closely inspected the
clay layer and the material immediately above the clay layer. Because a photoionization
detector (a field instrument that measures the total concentration of volatile organic
comp'ounds) indicated no contamination, and there was no free water above the clay layer, I
made the decision not to "case-off the portion of the borehole above the clay layer because
there was no indication of contamination, and no water that could carry any undetected
contamination down below the clay layer. However, CDM collected a sample from the material
directly above the clay layer to confirm the absence of contamination.

27. After making a number of phone calls to Tom Williams, Terry Ayers, Paul
Jagiello (Illinois EPA attorney), and Beth Wallace (Assistant Attorney General), Paul Jagiello
returned my call and instructed us to leave the Ekberg property. We then went down to the
park area to await further instruction. Eventually, I talked with Tom Williams, and he said that
we should abandon the borehole and remove the drill rigs from the site. This was completed by
the morning of Wednesday, September 1,2004.

28. The total cost resulting from Mr. Ekberg rescinding access, and having to return
to the site at a later date to complete the work is estimated to be approximately $20,000. This
cost consists of CDM and driller standby time ($5,000), remobilization ($10,000), and well
abandonment ($5,000). This does not include costs for potentially having to reschedule
monitoring well sampling current proposed for the week of September 27, 2004. This cost will
probably be no more than $5,000.

Pursuant to 28 U.S.C. § 1746,1 declare under penalty of perjury that the foregoing is true
and correct.

E xecu ted on: September , 2004
Chicago, IL

John C. Grabs, P.G.
Project Manager
Camp Dresser & McKee Inc.
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

\ REGIONS
I 77 WEST JACKSON BOULEVARD
* CHICAGO, IL 60604-3590

SEP 0 7 2M4

VIA FACSIMILE REPLY TO THE ATTENTION OF

AND CERTIFIED MAIL
RETURN RECEIPT REQUESTED C-14J

Mr. Glen W. Ekberg
c/o: James Hess, Esq.
10989 Shaw Road
Rookford,IL 61 114-6815

Re: Southeast Rockford Groundwater Contamination Superfund Site,
Source Area 7, Rockford, Winnebago County, IL
Notice of Noncompliance with April 21, 2004
United States Environmental Protection Agency
Unilateral Administrative Order #V-W-04-C-786

Dear Mr. Hess:

We have received a copy of your client's letter to Illinois Environmental Protection
Agency (IEPA ) in which Mr. Ekberg rescinds an agreement that he entered into at a meeting on
April 28, 2004, at the United States Environmental Protection Agency ("U.S. EPA") offices in
Chicago to discuss the Unilateral Administrative Order ("UAO") #V-W-04-C-786 issued by EPA
on April 21, 2004. While this agreement is separate from the UAO, Mr. Ekberg' s attempt to now
deny access under the UAO as a result of his recision of this agreement constitutes a failure to
comply with the provisions (at Section V, Paragraph 21) of the UAO, which remains in effect
pursuant to Section XI Paragraph 32. If Mr. Ekberg continues in this course of action, he may
become subject to civil penalties of up to $32,500 per violation per day. See, Section 106(b)(l)
of the Comprehensive Environmental Response, Compensation and Liability Act ("CERCLA"),
42 U.S.C. §9606(b)(l). Continued violation of the provisions of the UAO can also result in
treble punitive damages against a Potentially Responsible Party ("PRP") for any cost incurred by
U.S. EPA, as a result of the violation. See. Section 107(c)(3) of CERCLA, 42 U.S.C.
§9607(c)(3).

The action of rescinding the access agreement with the State of Illinois is impeding the
overall progress of the response actions at the Site, and at Area 7 in particular. U.S. EPA has
determined that Mr. Ekberg is in noncompliance with the Order, and may face enforcement
sanctions under CERCLA.

In case you are unfamiliar with the case law, federal courts have clearly settled the
premise that CERCLA Section 104 is directly enforceable as a penalty provision in cases of PRP
noncompliance. In U.S. v. George Trucking Co.. 823 F.2d 685 (1st Cir. 1987), the court held that
a combined CERCLA and Resource Conservation and Recovery Act case for penalties as a result
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of PRP noncompliance with access for information orders was properly brought after U.S. EPA
had exhausted its administrative actions, and that penalties of $20,000 per PRP for "intransigent
failure to reply" were in order. Id., 823 F.2d at 687. Further, courts have held that where U.S.
EPA demonstrates a "reasonable basis" for believing that there has been a release or there exists
a threat of release of hazardous substances into the environment, then the use of CERCLA
104(e)(5)(B) access authority (and its potential penalty provisions) is acceptable and will be
upheld on review. See, Dickerson v. Administrator, Environmental Protection Agency, 834 F.2d
974, at 976-977 (1 1th Cir. 1987). Finally, the Seventh Circuit has upheld U.S. EPA's exercise of
its CERCLA Section 104 authority in seeking access, especially when it maintains justification
based on a number of factors including the prior inclusion of Site on the National Priorities List
(NPL) at 42 U.S.C. Part 300, B. This factor, coupled with the prior findings of hazardous
substances during a U.S. EPA inspection, were sufficient for the court to uphold application of
U.S. EPA's Section 104 access authority. See, U.S. v. Fisher. 864 F.2d 434, at 437 (7th Cir.
1988). In this case, not only is Mr. Ekberg's portion of Area 7 completely within the scope of the
Southeast Rockford Groundwater Contamination Superfund Site that has been placed on the
NPL; but that the specific and uncontested June 2002 Record of Decision (ROD) for the Site has
indicated related and consistent findings of hazardous substances at the Site.

U.S. EPA hereby requests that Mr. Ekberg assess his position and take any and all
reasonable steps to achieve compliance with provisions of the UAO. Please advise me in writing
as soon as possible after receipt of this letter concerning your client's position in this matter and
anticipated response, but not later than September 10, 2004. Please be aware that failure to
respond by the September 10, 2004 deadline will be treated as a denial.

Please feel free to contact me with any questions or concerns at 312/886-6613.

Sincerely yours,

*

Thomas Turner
Associate Regional Counsel

Enclosure - UAO, April 21, 2004

cc: R. Hart, RPM (SR-6J)
U.S. EPA-Region 5

M. Reed/F. Biros, Trial Attorneys
U.S. DOJ

M. Mallory, AUSA
U.S. DOJ



E. Wallace, Asst. IL AG
Office of Illinois AG - Chicago, IL
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,.o iTf, United States Environmental Protection Agency
* _ ^ Washington, DC 20460

\ ^S&Z i CERCLA CIVIL REFERRAL FORM
^f rO

RESERVED FOR DATA ANALYST'S

RMTS Matter No. Date Entered

USE

Analyst's
Initials

'CASE NAME (Lead or principal defendant, not site orfacility)Soulheast Roctford Groundvaler Contamination SF Silt - den W. Ekberf

STATE _JL_
ORC BRANCH MMI_
ORCSECTldN _IV_

TYPE CASE
flTciV = Civil

DPRN
n BNK = Bankruptcy

HQ DIVISION
X ACC = Access order D AIR
D COL = Collection Action D RCRA
D CIC = Civil Judgment/Decree d TOXICS

Enforcement D WATER

LAWS/SECTIONS: DO NOT use USC or CFR designations.

I.CERCLA/D 103(a)
D 103(d)(2)

D 104(e)(2): Infonnation D 106(a)
X 104(e)(3): Access D 106(b)

D 104(e)(4): Inspection/Sampling D 107(a)
D 107(c)(3)

D108
D109

D 122(e)(3)(B)
D 122(h)(3)
D 122(1)

(Last Name) (laiitit.>

REGIONA L TECHNICAL CONTACT: HART RUSSELL PHONE:312/886-4844

(Last Name)
REGIONAL ATTORNEY: Turner

(la fair.)
Thomas PHONE:

PRJPS I All inustbf tilled Attach list, if necessary.)

1 .Mr. Glen W. Ekberg

9.

Us the site 01 the NATIONAL PRIORITY LIST (NPL)? XYes DNo

REFERRAL WITH CONSENT DECREE? (CIV Type Case Only) D Yes XNo

Is this action to ENFORCE an ADMINISTRATIVE ORDER? XYes DNo

RELIEF SOUGHT IN REFERRAL (Check as many boxes as apply.)

D ERMV (Injunctive Removal)
D ERFS (Injunctive Rl/FS)
D ERD (Iijuncthe Remedial Design)
X IRA (It junctiv; Remedial Action)
X PEN (Penalty)
D COL (Collection)

D CRMV (Cost Recovery Removal)
D CRFS (Cost Recovery RI/FS)

D CRD (Cost Recovery Remedial Design)
D CRA (Cost Recovery Remedial Action)

D COTH (Other Cost Recovery, e.g., bankruptcy for future costs)

KEFERRA L INDICATOR <N,,t Applicable at PRN Stage)

X ED: liegion to DOJ
n FLH: Region to HQ
D RU: Region to US Attorney
D HD: HQ to DOJ

DATE PRN SENT

DATE OF REFERRAL September .2004



SITE OR FACILITY DATA (Please use the address of the site of violation. DO NOT use the mailing address, defendant's address, or a P.O. Box number.)

Faci lity Name: Source Area 7 of the SE Rockford Groundwater Contamination SF Site - (IL) (SF i.d.# 05DK)

Street Address: .Vicinity of Ekberg Park, Part of 10 sq. mile SF Site

City Rockford.. State: _IL Zip Code: 64114

FINDS ID NO.:
** If there is more than 1 site of violation, please add information for each site on additional paper.

CASE SUMMARY (Attach additional pages if necessary.) SE Rockford Groundwater Contamination SF Site is a Site involving a 10 sq. mile area of Rockford, IL
subject to a moving plume of contaminated groundwater, with soils contamination. A June 2004 ROD issued by US EPA and ILEPA determined a course of action for B.D/RA
at four princip;J Source Areas (4,7,9/10 annd 11). This is a referral for the enforcement of a CERCLA Section 104(e)(5) access UAO issued in April 2004 to the
owner/operator of a portion of Source Area 7, Mr. Glen W. Ekberg. Mr. Ekberg granted IL EPA, US EPA and contractors access in May 2004, but then rescinded the access in
August 2004. In September 2004, US EPA issued a Notice of Noncompliance, and Mr. Ekberg continued to refuse access. At the request of the IL EPA (which is currently
paying a contractor for performance of necessary RD sampling) US EPA is pursuing this enforcement alternative. Mr. Ekberg is already a defendant in a cost recovery anil
iiiture cost casr- brought by the US DOJ in December 2001.


